
Nos. 05-204, 05-254, 05-276, 05-439

IN THE

Supreme Court of the United States

 

_______________________________

ON APPEALS FROM THE UNITED STATES DISTRICT

COURT FOR THE EASTERN DISTRICT OF TEXAS

199240

A
((800) 274-3321 • (800) 359-6859

EDDIE JACKSON; LEAGUE OF UNITED LATIN AMERICAN CITIZENS;
TRAVIS COUNTY; GI FORUM OF TEXAS,

Appellants,

v.

RICK PERRY, et al.,

Appellees.

BRIEF OF AMICI CURIAE ALAN HESLOP, PHD.;  ROD ADAIR;
GARY BERNER; JOHN A. MORGAN; JOHN B. MORGAN; AND

ROBERT WARD IN SUPPORT OF APPELLEES

E. MARSHALL BRADEN

Counsel of Record
ROBERT M. DOHERTY

BAKER & HOSTETLER LLP
1050 Connecticut Avenue
Suite 1100
Washington, D.C. 20036
(202) 861-1500

Counsel for Amici Curiae

DALTON L. OLDHAM

1320 Washington Street
2nd Floor
Columbia, S.C. 29201
(803) 799-9199

CLARK H. BENSEN

3112 Cave Court
Lake Ridge, VA 22192
(703) 690-4066



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This Page Intentionally Left Blank 



i

Cited Authorities

Page

TABLE OF CONTENTS

TABLE OF CITED AUTHORITIES  . . . . . . . . . . . . . . iii

INTERESTS OF AMICI CURIAE  . . . . . . . . . . . . . . . . 1

SUMMARY OF ARGUMENT  . . . . . . . . . . . . . . . . . . 3

ARGUMENT  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

I. THE APPROPRIATE TRANSLATION OF
VOTES INTO SEATS HISTORICALLY HAS
BEEN ASSESSED BY POLITICAL
SCIENTISTS USING THE “SEATS-VOTES
CURVE”  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

A. THE RELATIONSHIP OF VOTES
RECEIVED TO SEATS WON  . . . . . . . . 5

B. METHODOLOGICAL APPROACHES
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

1. Using Votes from Texas
Congressional Elections  . . . . . . . . . 11

2. Using Votes from Texas Statewide
Elections  . . . . . . . . . . . . . . . . . . . . . . 14

3. Using One Statewide Texas
Election as a Benchmark for Plan
Comparison to Districts Carried in
a Statewide Race  . . . . . . . . . . . . . . . 16

C. THE TEXAS CONGRESSIONAL
PLANS AS PART OF THE NATIONAL
CONGRESSIONAL MAP . . . . . . . . . . . . 18



ii

Cited Authorities

Page

1. Comparison using national
congressional votes over time  . . . . 18

2. Comparison of Texas as one of 50
separate delegations  . . . . . . . . . . . . 19

D. PARTISAN SYMMETRY  . . . . . . . . . . . . 22

II. ISSUES THAT ARE UNIQUE TO
CONGRESSIONAL DISTRICTING  PLANS
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

A. ENTRENCHMENT BY INCUMBENTS
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

B. NATIONAL LEVELING  . . . . . . . . . . . . 24

III. SOLUTION TO PARTISAN GERRY-
MANDERING  . . . . . . . . . . . . . . . . . . . . . . . . . 24

A. CONGRESSIONAL STATUTORY
DISTRICTING CRITERIA  . . . . . . . . . . . 24

B. STATUTORY REQUIREMENT
FOR GEOGRAPHICALLY BASED
DISTRICTS  . . . . . . . . . . . . . . . . . . . . . . . . 26

CONCLUSION  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

APPENDIX  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1a

Contents



iii

Cited Authorities

Page

TABLE OF CITED AUTHORITIES

CASES

Baker v. Carr, 369 U.S. 186 (1962)  . . . . . . . . . . . . . . . . 23

Bush v. Vera, 517 U.S. 952 (1996)  . . . . . . . . . . . . . . . . 13

Connor v. Finch, 431 U.S. 407 (1977)  . . . . . . . . . . . . . 29

Davis v. Bandemer, 478 U.S. 109 (1986)  . . . . . . . . . . . 21

Easley v. Cromartie, 532 U.S. 234 (2001)  . . . . . . . . . . . 26

Gaffney v. Cummings, 412 U.S. 735 (1973)  . . . . . . 3, 4, 5, 21

Growe v. Emison, 507 U.S. 25 (1993)  . . . . . . . . . . . . . . 30

Hays v. Louisiana, 839 F. Supp. 1188 (W.D. La.
1993)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

Jacobellis v. Ohio, 378 U.S. 184 (1964)  . . . . . . . . . . . . . 29

Karcher v. Daggett, 462 U.S. 725 (1983)  . . . . . . . . 21, 28, 29

Miller v. Johnson, 515 U.S. 900 (1995)  . . . . . . . . . . . . . 26

Prosser v. Election Bd., 793 F. Supp. 859 (W.D. Wis.
1992)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

Reynolds v. Sims, 377 U.S. 533 (1964)  . . . . . . . . . . .  4, 14, 21

Rogers v. Lodge, 458 U.S. 613 (1982)  . . . . . . . . . . . . . . 22

Shaw v. Hunt, 517 U.S. 899 (1996)  . . . . . . . . . . . . . . . 26, 30

Shaw v. Reno, 509 U.S. 630 (1993)  . . . . . . . . . . . . . . . . 26, 30



iv

Cited Authorities

Page

Thornburg v. Gingles, 478 U.S. 30 (1986)  . . . . . . . . . . 29-30

United States v. Hays, 515 U.S. 737 (1995)  . . . . . . . . . 26

Vieth v. Jubelirer, 541 U.S. 267 (2004)  . . . . . . . . . . . . passim

CONSTITUTION AND STATUTES

U.S. Const., art. I, § 4  . . . . . . . . . . . . . . . . . . . . . . . . . . 24, 25

2 U.S.C. § 2c (2000)  . . . . . . . . . . . . . . . . . . . . . . . . . . passim

Apportionment Act of 1842, ch. 47, 5 Stat. 491  . . . . 25

Apportionment Act of 1850, ch. 11, 9 Stat. 433  . . . . 28

Apportionment Act of 1862, ch. 170, 12 Stat. 572  . . 25, 28

Apportionment Act of 1872, ch. 11, 17 Stat. 28  . . . . 25

Apportionment Act of 1901, ch. 93, 31 Stat. 733  . . . 25

Apportionment Act of 1911, ch. 5, 37 Stat 13  . . . . . 25

MISCELLANEOUS

Bruce Adams, A Model State Reapportionment Process:
The Continuing Quest for “Fair and Effective
Representation”, 14 Harv. J. on Legis. 825 (1977)
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Erik Austin, Political Facts of the United States Since
1789 (1986)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11



v

Cited Authorities

Page

Michael Barone et al., The Almanac of American
Politics 2006 (2005)  . . . . . . . . . . . . . . . . . . . . . . . . . . 20

Clark Bensen, Substantial Political Consequences:  A
Practitioner’s Perspective on Redistricting ,
Extensions, Fall 2004, at 5  . . . . . . . . . . . . . . . . . . . 20

Bureau of the Census, Statistical Abstract of the
United States, 1948 (1949)  . . . . . . . . . . . . . . . . . . . . 11

David Butler & Bruce Cain, Congressional
Redistricting: Comparative and Theoretical
Perspectives (1992)  . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Cong. Globe, 36th Cong., 2d Sess. app. (1842)  . . . . . 27, 28

Charlie Cook, The Cook Political Report  . . . . . . . . . . . 20

Robert G. Dixon, Jr., Democratic Representation:
Reapportionment in Law and Politics (1968)  . . . . . . 5

Thomas R. Dye et al., Politics in America (6th ed.
2004)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

David M. Farrell, Electoral Systems:  A Comparative
Introduction (2001)  . . . . . . . . . . . . . . . . . . . . . . . . . . 6

The Federalist No. 10 (James Madison) (Hallowell
ed., 1842)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

The Federalist No. 56 (James Madison) (Hallowell
ed., 1842)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27



vi

Cited Authorities

Page

Andrew Gelman & Gary King, Enhancing Democracy
Through Legislative Redistricting, 88 Am. Pol. Sci.
Rev. 541 (1994)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Andrew Gelman & Gary King, Estimating the
Electoral Consequences of Legislative Redistricting,
85 J. Am. Stat. Ass’n, No. 410, June 1990, at 247
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Bernard Grofman & Thomas L. Brunell, The Art of
the Dummymander:  The Impact of  Recent
Redistrictings on the Partisan Makeup of Southern
House Seats, in Redistricting in the New Millennium
183 (Peter F. Galderisi ed., 2005)  . . . . . . . . . . . . . . 20

Graham Gudgin & Peter J. Taylor, Seats, Votes, and
the Spatial Organization of Elections (1979)  . . . . . . 8

H.R. 2642, 109th Cong. (2005)  . . . . . . . . . . . . . . . . . . 25, 26

H.R. 4094, 109th Cong. (2005)  . . . . . . . . . . . . . . . . . . 25, 26

JudgeIt, A Program for Evaluating Electoral
Systems and Redistricting Plans, at http://
gking.harvard.edu/judgei t/ judgei t .html
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

M.G. Kendall & A. Stuart, The Law of Cubic
Proportion in Electoral Results, 1 Brit. J. Soc. 183
(1950)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5, 7

Kenneth C. Martis, The Historical Atlas of the United
States Congressional Districts, 1789-1983 (1982)
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27



vii

Cited Authorities

Page

David Mayhew, Congressional Elections: The Case of
the Vanishing Marginals, 6(3) Polity, Spring 1974,
at 295  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

Richard G. Niemi, The Relationship Between Votes and
Seats:  The Ultimate Question in Political
Gerrymandering, 33 UCLA L. Rev. 185 (1985)  . . . 10

Off. of the Clerk, House of Representatives,
Statistics of the Congressional Elections, http://
clerk .house .gov/members/elect ionInfo/
elections.html  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Nathaniel Persily, In Defense of Foxes Guarding
Henhouses:  The Case for Judicial Acquiescence in
Incumbent-Protecting Gerrymanders, 116 Harv. L.
Rev. 649 (2002)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Douglas Rae, The Political Consequences of Electoral
Laws (1967)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6, 7

Earnest C. Reock, Jr., Measuring Compactness as a
Requirement of Legislative Apportionment ,  5
Midwest J. of Pol Sci. 70 (1961)  . . . . . . . . . . . . . . . 29

Jerrold G. Rusk, A Statistical History of the American
Electorate (2001)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

Richard M. Scammon et al., America Votes 25
(2003)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

Rein Taagepera & Matthew S. Shugart, Seats and
Votes: The Effects and Determinants of Electoral
Systems (1989)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6



viii

Cited Authorities

Page

Peter J. Taylor et al., The Geography of Representation:
A Review of Recent Findings, in Electoral Laws and
Their Political Consequences 184 (Bernard Grofman
& Arend Lijphart eds., 1986)  . . . . . . . . . . . . . . . . . 6

Edward R. Tufte, The Relationship Between Seats and
Votes in Two-Party Systems, 67 Am. Pol. Sci. Rev.
540 (1973)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5, 6, 11

Rosemarie Zagarri, The Politics of Size:  Representation
in the United States, 1776-1850 (1987)  . . . . . . . . . . 5




